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Workshop Overview

Michael A. McDevitt
CNA Senior Fellow, Strategic Studies Division

Catherine K. Lea
CNA Research Scientist, Strategic Studies Division

Introduction

As part of its Maritime Asia project, the Center for Naval Analyses (CNA) conducted a
workshop focused on Japan’s territorial disputes. The purpose of this workshop was to
explore the security implications for Japan of its unresolved territorial disputes and the as-
sociated consequences for the U.S.-Japan alliance. Since, each of Japan’s three unresolved
territorial disputes with its near neighbors is usually addressed in isolation from the other
two; we convened this workshop to explore the connections among the disputes.

Japan’s territorial disputes with China, South Korea, and Russia all find their origins in the
1952 San Francisco Peace Treaty, which ended the U.S. occupation of Japan after World
War II. The treaty did not clearly establish Japan’s maritime boundaries and was silent
on the disposition of disputed territories. As a result, decisions reached by Washington
61 years ago have, in a sense, come back to haunt the United States in two of the three
disputes: the Senkaku/Diaoyu Islands dispute, because it raises the possibility of conflict
with China; and the Dokdo/Takeshima Islands dispute because it contributes to continued

enmity between South Korea and Japan, which are America’s two Northeast Asian allies.

While the U.S. cannot resolve Japan’s territorial disputes, it has an interest in their stable
management or, preferably, their peaceful resolution. At the same time, the U.S.-Japan al-
liance 1is central to Japan’s security calculus, therefore the U.S. must remain ready to assist
in the defense of Japan should it come under attack.

This essay distills the most salient issues discussed during the workshop and addressed in
more detail in the panelists’ papers compiled in this conference report. We begin by briefly
discussing each of Japan’s territorial disputes and the U.S. equities therein. Next, we exam-
ine the cross-cutting issues among the three disputes including their prospects for resolu-
tion. We conclude this overview by laying out the policy options the U.S. has—as Japan’s
ally—to advocate for the peaceful resolution of Japan’s territorial disputes.
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Japan’s Territorial Disputes

The potential flashpoint: Senkaku/Diaoyu Islands

Japan’s dispute with China over the Senkaku/Diaoyu Islands is particularly troublesome for
regional security and for U.S. Asia policy. The U.S.-Japan Alliance, which pledges Wash-
ington to defend Japan against aggression, applies to territories that are under Japanese
administrative control, such as the Senkakus/Diaoyus. Consequently, this Sino-Japanese
dispute could lead to U.S. conflict with China.

The United States administered the Senkaku/Diaoyu Islands as part of Okinawa Prefec-
ture until 1972, when it returned them to Japanese administration as part of the Okinawa
reversion. The United States, moreover, still leases two of the Senkaku Islands—Kuba and

Taisho—which were previously used as bombing ranges but have not been so used since
1978.!

While the Senkaku/Diaoyu Islands are covered under Article V of the U.S.-Japan Mutual
Security Treaty, the alliance is not a blank check for Japan to behave provocatively or es-
calate tensions toward China or any of its civilian maritime fleet that regularly operates in
the vicinity of the Islands. Were the territorial dispute to become a military conflict, Japan
would be expected to lead the defense of its territory before the United States became di-

rectly involved.

Since the potential for military conflict involving U.S. forces exists in the Senkaku/Diaoyu
Island dispute, the United States has a stake in deterrence and dissuasion of conflict. Both
secretaries of state Clinton and Kerry have made it clear that U.S. interests in this dispute
are against the use of force or military coercion to unilaterally change the status quo—
which in this case means attempts to undermine Japanese administrative control.? At the
same time, much to the displeasure of the Japanese, the United States still maintains the

position of “not taking a position” on the sovereignty dispute.

' Akira Kato, “The United States: the Hidden Actor in the Senkaku Islands,” Asia Pacific Bulletin,
2 April 2013, p. 1 available online at: http://www.eastwestcenter.org/sites/default/files/private/
apb205.pdf; accessed 4 June 2013.

? See for example, “Kerry Spells out Policy on Senkaku Islands,” UPLcom, 15 April 2013, available
online at: http://www.upi.com/Top_News/World-News/2013/04/15/Kerry-spells-out-policy-on-
Senkaku-Islands/UPI-20751366006285/, accessed 17 June 2013, and “U.S. Secretary of State Sides
with Japan on Senkakus,” Japan Update, 4 March 2013 available online at: http://www.japanupdate.
com/2013/03/u-s-secretary-of-state-sides-with-japan-on-senkakus/, accessed 17 June 2013.
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An impediment to trilateral U.S.-Japan-South Korea
cooperation: the Dokdo/Takeshima Islands

The dispute between Japan and South Korea over the Dokdo/Takeshima Islands contrib-
utes to the “historic wedge” between two democratic U.S. treaty allies that otherwise have
good reasons to cooperate with one another. It creates a major stumbling block in the
Obama administration’s desire to forge a closer security relationship between South Korea
and Japan. 'Trilateral cooperation among the U.S., Japan, and South Korea on security
issues would present a solid Northeast Asian democratic posture against North Korea, and
potentially China.

South Korea has permanently occupied Dokdo/Takeshima since 1954. Over the years, it
has improved facilities for a small garrison, and built a pier so that tourist excursion ships
can land when weather permits. In order to dislodge South Korea from the islands, Japan
would have to do so by military force, however, it is highly unlikely that Japan would ever
use force to try to reclaim these islets.

As both Japan and South Korea’s ultimate security guarantor, the United States has an
interest in a negotiated resolution to the dispute. To this end, it could persistently encour-
age Japan and South Korea to negotiate a resolution to the dispute. At the very least, it
could discourage destructive behavior, such as South Koreans’ discussions about using their
Navy as a hedge against Japan. Such discussions are unnecessary and do little to improve
regional security. Resolving this dispute would improve Japan’s bilateral relations with
South Korea and consequently provide an opening for increased U.S.-Japan-South Korea

trilateral security cooperation which would advance U.S. interests in the region.

An ongoing irritant: the Northern Territories/Southern
Kurile Islands

Like the dispute with South Korea over the Dokdo/Takeshima Islands, the dispute with
Russia over the Northern Territories/Southern Kurile Islands does not at present seem
likely to escalate from disagreements at the political and diplomatic level into outright con-
flict. Maintaining the status quo, however, is the most attractive option for both Tokyo
and Moscow. Any compromise would be likely to have little political benefit for Japanese
and Russian leaders and to have very real costs in failing to satisfy the hard liners in both
countries. (For years the Japanese position has been “no” to suggestions that they accept a
return of the two smaller islands as a way to settle the dispute)
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Russia occupied the four islands that constitute the Northern Territories/Southern Kurile
Islands in 1945 shortly before the Japanese surrendered, ending World War II, and holds
them to this day. Moscow may be willing to return Shikotan and Habomai Islands to Japan
in a negotiated settlement, but is unlikely to ever return the two larger islands (Kunashiri
and Etorofu).

The Northern Territories/Southern Kurile Islands are the least troubling and have little
impact on U.S. interests. Resolution is not out of the question, and the use of force seems
extremely unlikely. It is worth remembering that during the Cold War these islands were
of strategic import to Russia since they helped guard against access to the Sea of Okhotsk,
where Russia was reported to be operating its Pacific Ileet ballistic missile submarines. For
Moscow, monitoring access to the Sea of Okhotsk remains an interest. It is also likely that
this remote area will gain greater strategic significance in the future as Arctic Sea lanes
become commercially important. Merchant traffic from Japan, Korea, Russia, and China
will sail north through the Sea of Japan and the Kuriles to the North Pacific. While the
United States has an overriding interest in peace, stability, and economic development in
the region, at present the dispute over the Northern Territories/Southern Kurile Islands 1s

not a threat to that interest.

Cross-cutting issues in Japan’s territorial disputes

While each of Japan’s territorial disputes has unique characteristics, we found during this
workshop that there are cross-cutting legal, economic, and political dimensions among
them. In exploring these cross-cutting issues it became clear during the workshop that

resolution to any of Japan’s three territorial disputes is unlikely in the near-term.

Nationalism keeps disputes enduring

Tor each country that is party to a territorial dispute with Japan, national sovereignty over
the disputed territory is the core issue which makes progress exceedingly difficult. Japan’s
territorial disputes are connected to its imperial expansion throughout East Asia in the
carly decades of the 20th century. Japan annexed the Dokdo/Takeshima Islands in 1905,
only a few years before it established colonial rule over Korea in 1910, thus linking the two
events in many Koreans’ historical memories. For China, Japan’s terra nullius claim to the
Senkaku/Diaoyu Islands in 1895 is tied to China’s “century of humiliation,” including Jap-
anese colonization of Eastern China. The Northern Territories/Southern Kurile Islands
dispute 1s somewhat different in that it is tied to the post World War II allied victory over
Japan rather than directly to Japanese imperial expansion. The Soviet Union occupied the
Northern Territories/Southern Kurile Islands in late August 1945.

4
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Japanese counter-claims to each of the disputed territories emphasize neighboring coun-
tries” opportunism and Japan’s historical settlements in each location. In the Senkaku/
Diaoyu Islands, Japanese settlers established a bonito-processing factory which operated
there from the 1890s to 1940.% Japan argues that China did not show any interest in the
Senkaku/Diaoyu Islands until the 1968 UN Economic Commission for Asia and the Far
East (ECAFE) report indicated that the continental shelf between Taiwan and Japan may
be one of the “most prolific oil reservoirs in the world.”* In the case of the Northern Ter-
ritories/Southern Kurile Islands dispute with Russia, Japanese citizens lived in villages on
Etorofu and Kunashiri Islands until the Soviet Union forcibly deported them in 1947° to
Hokkaido—where many former Island residents and their descendants still live. Although
Japanese citizens did not settle the Dokdo/Takeshima Islands, Japanese fishermen would

like to continue to have access to these fishing grounds.

Although the ECAFE report may have catalyzed China’s interest in the Senkaku/Diaoyu
Islands in 1971, since that time the nature of the dispute has become more about the is-
lands being part of Taiwan, and hence part of China’s sovereign territory that was annexed
when China was weak and Japan was strong. Japan, on the other hand, is determined not
to give into Chinese bullying tactics, because it worries that a concession would be a slip-
pery slope leading to future Chinese claims to Japan’s southern islands. In addition, Japan

believes it achieved sovereignty legitimately, following the legal processes in place in 1895.

There seems to be a growing asymmetry in nationalistic attitudes toward Dokdo/Takeshi-
ma. They remain fervent in South Korea, but in Japan may be on the wane. Due to demo-
graphic changes in Japan, there are fewer fishermen in Shimane prefecture opposite the
Dokdo/Takeshima Islands who rely on the fishing grounds around the Islands for their live-
lihood. Japan, however, is not likely to renounce its claim to the Dokdo/Takeshima Islands

because doing so would be a politically untenable concession of territorial sovereignty.

The Northern Territories/Southern Kuriles dispute with Russia may have the greatest pos-
sibility for resolution of any of the three disputes because both sides have indicated that
they may be open to a negotiated settlement of the dispute. The Russian government has

at various times offered to transfer the two southernmost Islands, Shikotan and Habomai,

¥ “Traces of Japanese Activity Remain on Senkaku Islands,” The Asahi Shimbun, 3 September 2012,
available online at: http://ajw.asahi.com/article/behind_news/politics/AJ201209030092, accessed
3 June 2013.

* UNECAFE 1968: 39-40.

? See Kanako Tanaka, “Nemuro Raid Survivor Longs for Homeland,” Japan Times Online, Septem-
ber 22, 2007, available online at: http://wwwjapantimes.co.jp/text/nn20070922wl.html.
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and to include Japan in the development of the other two islands, Etorofu and Kunashiri.
The Japanese, however, want all four islands back, but have indicated that upon the return
of the two northernmost Islands they would allow the Russian population there to remain.°
While it might be possible to make progress in this territorial dispute in exchange for a
closer Russo-Japanese economic relationship in Northeast Asia, the political problems as-
sociated with ardent nationalists make progress via a compromise by either side a difficult
proposition at best. Both Prime Minister Abe and Russian President Vladimir Putin would
have to spend considerable political capital to construct an agreement and convince their
respective elites of its merit. Nonetheless, their recent meetings in Moscow suggest that the
possibility of some sort of agreement is feasible, although much remains to be done.” It is
worth noting that in contrast to U.S. positions of neutrality when it comes to disputes over
sovereignty of islands and features in East Asia, the United States does take sides in this

dispute and supports Japan’s claim to sovereignty over the Northern Territories/Southern
Kurile Islands.?

Economic incentives to solve Japan’s disputes

There are economic incentives to resolve each of Japan’s territorial disputes; how-
ever, in no instance have they been able to trump nationalism. The Senkaku/Di-
aoyu Islands and the Dokdo/Takeshima Islands may have extensive natural gas
deposits in the surrounding seabed. In the case of the Northern Territories/South-
ern Kurile Islands, the energy resources are further afield—in the vicinity of Sakha-
lin Island—but no less important for Japan and Russia. Closer bilateral coopera-
tion through either tabling or reaching an agreement on the Northern Territories/
Southern Kurile Islands dispute could advance important bilateral cooperation in
Russia’s Far East.

The prospect of joint development of potential natural gas deposits in the vicinity
of the Dokdo/Takeshima Islands and the Senkaku/Diaoyu Islands has existed for

® Ministry of Foreign Affairs of Japan, “Overview of the Issue of the Northern Territories,” avail-
able online at: http://www.mofa.go.jp/region/europe/russia/territory/overview.html.

7 In a joint statement released after the meeting at the Kremlin, they said they “will respectively
instruct their foreign ministries to accelerate negotiations to work out a solution acceptable to both
countries over the peace treaty issue” See “Abe, Putin Agree to Revive Isle Talks,” Japan Times Online,
29 April 2013, available online at: http://wwwjapantimes.co.jp/news/2013/04/29/national/abe-
looking-to-revive-talks-on-russia-isle-row/, accessed 3 June 2013.

¢ Ministry of Foreign Affairs of Japan, “Overview of the Issue of the Northern Territories”
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almost 40 years. Japan and Korea established a first-of-its-kind joint development
zone (JDZ) in the East China Sea in 1974. But, there has been very little actual
development in the JDZ, most of which is arguably part of Japan’s EEZ and conti-
nental shelf. Figure 1 below shows the Japan-Korea joint development zone in the
East China Sea.

Figure 1: Japan-Korea joint development zone

132°00"

The seabed around the Dokdo/Takeshima Islands, moreover, may contain as much as 600
million tons of gas hydrate, which is potentially a next-generation energy source that could
be made into liquid natural gas in the future. While resource sharing is an excellent rea-
son for Japan and South Korea to at least set aside the territorial dispute over the Dokdo/
Takeshima Islands and pursue joint exploitation, they have not done so. In 2008, China
and Japan agreed to jointly explore four gas fields in the East China Sea and halt develop-
ment in other contested areas. In early 2010, however, Japan threatened to take China to
the International Tribunal for the Law of the Sea if the Chinese began producing from the
Chunxiao/Shirakaba gas field in the East China Sea.’

9 U.S. Energy Information Administration, “East China Sea,” September 25, 2012. Available on-
line at: http://www.eia.gov/ countries/regions-topics.cim?fips=ECS, accessed 31 May 2013.
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In addition to the potential for seabed gas resources, fisheries are both an important eco-
nomic motivation for and a source of disagreement in Japan’s territorial disputes. The
Dokdo/Takeshima Islands are surrounded by fertile fishing grounds, which both the Japa-
nese and Korean fishing fleets would like to exploit. To this end, in 1998 and again in 2002,
Japan and Korea concluded fisheries agreements. The 2002 agreement provided for an-
nual catches by fishermen from Japan and South Korea."” Japanese fishermen in Shimane
Prefecture, opposite the islands, however, were not satisfied with the way that the agree-
ments were implemented. This led them to advocate for the establishment of Takeshima
Day at the prefectural level. This democratic “protest” had the unfortunate effect of trig-
gering a series of actions and reactions that turned what had been a low-level dispute be-
tween Seoul and Tokyo into a major nationalistic cause in both countries. Takeshima Day

is now an annual event, to the continued irritation of South Korea.

Japan concluded a fisheries agreement with Taiwan on April 10, 2013, which includes the
areas around the Senkaku/Diaoyu Islands and raises the prospect of elevating mutual eco-
nomic interests as a way to manage the dispute over the Senkaku/Diaoyu Islands in both
countries. This agreement expands the areas where Taiwanese fishermen are permitted
to fish, but does not allow Taiwan fishing boats to enter the 12 n. mi. territorial waters sur-
rounding the Senkaku/Diaoyu Islands."" Taiwan Foreign Minister David Lin observed that
while Taipei adhered to its sovereignty claim, it was being set aside for now.'> While any
agreement that reduces the possibility of incidents is welcome—and this agreement is cer-
tainly a positive development—the real issue surrounding the Senkakus is between Japan
and China; not Japan and Taiwan. Also, there are also reasons to be concerned that this
agreement may go the way of the Japan-Korea fisheries agreement and exacerbate tensions
between Taiwan and Japan over the Senkaku/Diaoyu Islands.

Despite the potential economic incentives, resource sharing has not been a compelling
enough rationale for China, Japan, or South Korea to create lasting and meaningtful agree-
ments in the vicinity of the Dokdo/Takeshima Islands and the Senkaku/Diaoyu Islands.

1 Kunwoo Kim “Korea-Japan Fish Dispute,” Inventory of Conflict & Environment Case Studies, April 23,
2002. Available online at: http://www.american.edu/ TED/ice/korea-japan-islands.htm.

' The 12-nautical-mile exclusion around the Senkaku/Diaoyu Islands for Taiwan fishing boats has
an obvious potential for violation and thus raises enforcement issues. Close and continued coordina-
tion between Japan and Taiwan will be crucial for its successful implementation, which in turn will
determine whether the economics of fishing are able to narrow the gap between Japan and Taiwan
over the Senkaku/Diaoyu Islands. “Japan Makes Concessions to Taiwan Over Diaoyutai Fishing:
Reports,” Tawwan News Online, April 10, 2013, available online at: http://www.taiwannews.com.tw/
etn/news_content.php?id=2192804, accessed 31 May 2013.

12 Ihid.
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There are probably good reasons for this; if a nation is in control of an island’s features,
why would it share the resources—particularly if doing so would imply that it was compro-
mising its claim to sovereignty? This is especially true if the resources themselves are only
deemed “modest” in magnitude. In the case of the gas fields, it may also be that exploita-

tion is not economically attractive.

Prospects for dispute resolution through international
courts

Since cach of Japan’s territorial disputes is bilateral and over relatively small and remote
islands, international arbitration is a logical avenue for resolution. The International Court
of Justice (IC]) has adjudicated similar disputes involving contested sovereignty in the mari-
time domain; examples are the 2009 dispute between Romania and Ukraine over Snake Is-
land and the 2012 dispute between Colombia and Nicaragua concerning zones associated
with offshore islands. In the Snake Island case, the court ruled that Snake Island—which is
a territory of Ukraine, but is in the Black Sea on the maritime boundary with Romania—
would not be given a full exclusive economic zone (EEZ) because that would distort the
maritime boundary with Romania. In this way, the court ensured an equitable result of the
maritime boundary between Romania and Ukraine. This case and others demonstrate the
viability of legal proceedings in the ICJ or the new International Tribunal for the Law of

the Sea (ITLOS) as avenues to resolve Japan’s territorial disputes.

In reality, however, it is highly unlikely that Japan will resolve any of its territorial disputes
through international legal avenues. In the case of the Dokdo/Takeshima Islands, Japan
has attempted to take the case to the ICJ on three separate occasions: first in the 1950s;
again in 1965; and finally in late 2012 just before the Liberal Democratic Party (LDP) re-
gained a majority in the lower house of the Diet. South Korea did not agree to participate
in Japan’s first two arbitration attempts—and unless both parties consent to jurisdiction,
the court will not hear the case. In the fall of 2012, the incoming prime minister, Shinzo
Abe, chose to drop the case in order to improve Japan’s relations with South Korea under
the newly elected Korean president, Park Geun-hye.” According to a legal analysis by a
respected American international lawyer, were the ICJ to hear the case, it would “in all

probability, award Japan title to the islets.”"*

1% See for example, “Japan Won’t Bring Takeshima Dispute to the IC],” The Asahi Shimbun, 9 January
2013, available online at: http://ajw.asahi.com/article/asia/korean_peninsula/AJ201301090015,
accessed 30 May 2013.

" Raul (Pete) Pedrozo, “Sovereignty Claims over Liancourt Rocks (Dokdo/Takeshima),” Chinese
(Taiwan) Yearbook of International Law and Affairs, ed. Ying-jeow Ma, vol. 28, 2010 (London: CMP
Publishing 2013), pp 78-98.
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This raises an important fact of life when it comes to using third-party legal arbitration
to settle Japan’s maritime disputes: the country in possession of the disputed territory has
nothing to gain and everything to lose by submitting to international dispute settlement
through the ICJ or ITLOS. Thus, in Japan’s dispute with China over the Senkaku/Diaoyu
Islands, Japan has administrative control and has so far been unwilling to even acknowledge
that a dispute exists; thus, it maintains, there is no need for legal arbitration. Apparently
Japan is confident about the strength of its claim to the Senkaku/Diaoyu Islands. Former
Foreign Minister Koichiro Gemba went so far as to state that Japan accepts the jurisdic-
tion of the IG] as compulsory, but since China is seeking to change the status quo, it is the
Chinese who must bring the dispute before the IC]."” This argument effectively means that
Japan will not make the first move to take its dispute with China over the Senkaku/Diaoyu
Islands to the IC]J.

Japan’s territorial disputes also greatly affect its maritime boundaries with neighboring
countries. This is especially significant in the dispute with China since the East China Sea
is less than 400 nautical miles wide and as a result China and Japan cannot both claim full
200 n. mi. EEZs. The logical approach would be to establish the mid-point as the bound-
ary between EEZs, which is Japan’s position. But China argues that since its continental
shelf extends eastward beyond the midpoint, its EEZ should be larger than Japan’s. Under
the United Nations Convention on the Law of the Sea (UNCLOS), the IC]J or the ITLOS
could arbitrate maritime boundary disputes if’ Japan and China were to agree to the dis-
pute settlement process. To date, though, neither party has sought legal settlement of its
East China Sea claims. Although not contested, Japan also claims over a million square
miles of EEZs in the Pacific Ocean associated with Marcus Island and the Ogasawara Is-
lands. In 2004, China protested Japan’s EEZ claim associated with Okinotorishima, one
of the Ogasawara Islands, which is virtually submerged at high tide and whose features are

nearly all man-made.

The United States has little ability to contribute to to the resolution of any of these disputes
via international law. While the U.S. certainly keeps abreast of maritime law, it is not a

1 Koichiro Gemba, Foreign Minister of Japan, “Japan China Relations at a Crossroads,” 21 No-
vember 2012, p. 3. Ministry of Foreign Affairs of Japan website, available online at: http://www.
mofa.go.jp/mofaj/annai/honsho/gaisho/gemba/pdfs/iht_121121_en.pdf, accessed 30 May 2013.

10
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party to either UNCLOS or the Mandatory Juris'® of the ICJ, and thus lacks the credibility
when it presses others to follow the rule of law and seck third party arbitration to settle
maritime disputes. All it can do is encourage Japan, China, and South Korea to utilize

international dispute resolution mechanisms when its interests so dictate.

Japan’s prospects for resolving any of its territorial disputes through international legal
means are limited. While legal infrastructure and precedents exist that would be relevant to
its disputes, all of the claimants that are in actual control of disputed islands believe that the
status quo 1s far preferable to the risk of an adverse judgment. Although the United States
was a party to the creation of Japan’s maritime disputes in 1952, its ability to contribute to
their resolution is limited to encouraging restraint and peaceful approaches to resolution.

U.S. Policy options

As Japan’s treaty ally, the United States has a stake in the peaceful resolution, or manage-
ment, of Japan’s territorial disputes, but it does not have an unlimited range of policy
options when it comes to taking on Japan’s territorial disputes. Because of the Mutual De-
fense Treaty, U.S. combat power in the vicinity of Japan serves as a deterrent to aggression
by any country that would attack Japanese-administered territory. Although the United
States takes no position on competing sovereignty claims in two of Japan’s three territorial
disputes, arguably it does have some responsibility for helping find a solution, since its inac-
tion 60-odd years ago has allowed them to persist. The following are some options that the
U.S. does have.

Deeper involvement

The United States could become more deeply involved in Japan’s territorial disputes either
through taking the side of one of the parties to a dispute or through offering to mediate ne-
gotiations between Japan and its near neighbors. Given Washington’s long-standing policy

1o The U.S. withdrew from the mandatory jurisdiction of the IC]J in the 1985. It can still bring
disputes to the court although U.S. consent is necessary for another party to bring suit against the
United States in the IC]. See “United States: Department of State Letter and Statement Concern-
ing Termination of Acceptance of 1.C.J. Compulsory Jurisdiction, October 7, 1985,” reprinted in
International Legal Materials 24 no.6 (November 1985) published by the American Society of Interna-
tional Law. Available online via JSTOR at: http://www,jstor.org/discover/10.2307/20692919?uid
=21235&uid=3739936&uid=2129&uid=2&uid=70&uid=3&uid=67&uid=62&uid=21234&uid=3
739256&s1d=21102119514883, accessed 17 June 2013.

11



CNA Maritime Asia Project

Workshop Three: Japan’s Territorial Disputes

of avoiding judgments in territorial disputes in which it has no direct stake, it is unlikely to
take this option as a blanket approach.

Still, since each dispute is different it would be a mistake to categorically rule out consider-
ation of greater involvement if it held promise of advancing U.S. interests. For example, it
could make an exception to its non-involvement policy in the case of Dokdo/Takeshima.
So far, Washington has only advised restraint and dialogue. That approach has had little
to no impact. While there are many other disputes over islands in East Asia, the unique
feature of Dokdo/Takeshima is thatitis a disagreement between two democratic states that
both are long-time treaty allies of the United States. In addition, Washington bears some
responsibility for the current dispute, because it did not reach a decision on sovereignty
when it had the power to do so during the drafting of the 1951 Peace Treaty with Japan.
These facts do provide a pretext for Washington to consider a more proactive policy in try-
ing to mediate a compromise. The objective would be a reduction in ROK-Japan tensions,
which are counterproductive to the U.S. rebalance strategy.

Non-involvement in the Northern Territories/Southern
Kurile Islands dispute

In the case of the dispute between Russia and Japan over the Northern Territories, the
United States can continue its non-involvement policy. Washington has already made a
judgment on whose claim to sovereignty is better, and it has not involved itself in resolution
since 1956 when John Foster Dulles quashed a partition deal between Japan and the Soviet
Union. Given the fact that recently Tokyo and Moscow seem to at least be considering
some sort of compromise solution, the best position for the United States is to simply stay
out of the way, and quietly tell Japan that it will support any diplomatic decision that Tokyo
reaches on this dispute.

High stakes in the Senkaku/Diaoyu Islands dispute

The United States has very high stakes in the Senkaku/Diaoyu Islands dispute, because of
its treaty obligations. Obviously Washington has the option of stating that it has concluded
that Japan’s sovereignty claim is best, and that it now supports Japans claim unreservedly.
This would greatly please the Japanese—however, it would needlessly provoke to Beijing,
and would undoubtedly increase the suspicions with which it already views the security re-
lationship. The most attractive option is the present policy of encouraging restraint, taking
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a strong position against unilateral changes to the status quo, and reassuring Japan that the
Mutual Defense Treaty is applicable.

Specifically, in the Senkaku/Diaoyu Islands dispute there are some additional steps that can
contribute to stability. For example the United States can do the following:

*  Encourage China, Japan, and Taiwan to prevent activists from landing on the islands.
* Request that Japan not build structures on the islands.

*  Suggest to both China and Japan that they establish risk-reduction mechanisms through
regular dialogues devoted to the East China Sea that include maritime confidence-
building measures and the use of the crisis communications mechanisms that they have
already developed.

*  Reinforce deterrence by periodic low-key, but public, reaffirmations of the applicability
of Article V of the U.S.-Japan Mutual Security Treaty to the Senkaku/Diaoyu Islands.

*  Have US. military forces continue, and strengthen, their exercise programs with the
Japan Self-Defense Forces (JSDF). These exercises prepare both militaries to deter the

use of force and, if necessary, defend the Senkaku/Diaoyu Islands.

*  Take measures to strengthen its alliance with Japan as a form of reassurance. Two such
measures are to help Japan think through the implications of the steps it takes to shore
up its position in the Senkaku/Diaoyu Islands; and to encourage Japan to develop its
crisis decision making capabilities among its civilian leadership, JSDF forces, and the

coast guard.
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Japan’s Maritime Disputes:

Implications for the U.S.-Japan
Alliance

Sheila A. Smith

Senior Fellow for Japan studies, Council on Foreign Relations

Charles T. McClean

Research Associate, Council on Foreign Relations

Introduction

Japan currently has three sovereignty disputes with its neighbors in Northeast Asia. Nego-
tiations with Russia to the north over the Northern Territories (Kuril Islands) began in the
1950s, but there have been no sustained efforts to resolve the island disputes with either
South Korea (Takeshima/Dokdo) or China (Senkaku/Diaoyu). Instead, sovereignty dis-

putes were set aside in the interests of concluding bilateral peace treaties.

However, recent nationalist sentiments over sovereignty claims have caused considerable
damage to bilateral relations with China (2010 and 2012) and South Korea (2012), and
propelled these territorial disputes to the center of Japanese diplomacy.

The simultaneous emergence of these diplomatic problems creates serious geostrategic
challenges for Tokyo. While each dispute has its own particular diplomatic narrative, the
roots of each lie in Japan’s postwar settlement in the aftermath of World War II. Seoul
and Beijing, in particular, base their sovereignty claims on the history of Japanese imperial
expansion and aggression. Thus, Japan must contend with these disputes now as South Ko-
reans and Chinese see them: as inextricably entwined with the broader tapestry of South

Korean and Chinese efforts to revise their postwar settlements with Japan.

U.S. interests are affected by all three territorial disputes, but two raise critical concerns for
Washington’s Asia policy. The most immediate challenge for the Obama administration
has been the escalating tensions between Tokyo and Beijing this past year, yet the simmer-
ing antagonism between Seoul and Tokyo, its two closest allies in the region, also creates a
dilemma for Washington. The United States cannot resolve these disputes, but it can and
should do all that it can to promote peaceful dispute resolution and a lessening of military
tensions. Moreover, the United States can and should advocate for the advancement of
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greater risk reduction mechanisms in Northeast Asia either through bilateral or multilat-
eral channels, including the East Asia Summit. Finally, the U.S.-Japan alliance is the core
mechanism for Japan’s defense, and thus when disputes escalate to the level of the use or
threat of the use of force, Washington should be prepared to assist in Japan’s defense.

Tokyo’s Choices for Dispute Resolution

Tokyo has chosen to seck negotiation on two of the three island disputes, those that are
not under Japanese administration. South Korean president Syngman Rhee included
the islands in his demarcation of South Korean territory on January 18, 1952, in or-
der to preempt the San Francisco Peace Treaty, which came into effect on April 28 that
year. The San Francisco treaty replaced the MacArthur Line, drawn in the immediate
aftermath of World War II, and did not include Takeshima/Dokdo Islands as land to
be returned by Japan to South Korea.! A coast guard unit and two civilians now main-
tain a constant presence on the islets, and tourists travel there from Ulleungdo Island to

! “Treaty of Peace with Japan,” [commonly known as the San Francisco Peace Treaty| September
8, 1951, accessed via “The World and Japan” Database Project, Institute of Oriental Culture, Uni-
versity of Tokyo, http://www.ioc.u-tokyo.ac.jp/~worldjpn/documents/texts/docs/19510908. T 1 E.
html. According to the San Francisco Peace Treaty, Japan renounced all rights, titles, and claims to
“Korea, including the islands of Quelpart, Port Hamilton, and Dagelet,” but Takeshima/Dokdo
was not mentioned. Upon learning of this draft, Yang Yu Chan, ROK ambassador to the United
States, sent a letter to Dean Acheson, U.S. Secretary of State, on July 9, 1951, asking that Dokdo
be included in the treaty. Responding to this letter; Dean Rusk, U.S. Assistant Secretary of State for
Far Eastern Affairs, wrote “the United States Government does not feel that the Treaty (San Fran-
cisco Peace Treaty) should adopt the theory that Japan’s acceptance of the Potsdam Declaration
on August 9, 1945 constituted a formal or final renunciation of sovereignty by Japan over the areas
dealt with in the Declaration. As regards to the island of Dokdo, otherwise known as Takeshima
or Liancourt Rocks, this normally uninhabited rock formation was according to our information
never treated as part of Korea and, since about 1905, has been under the jurisdiction of the Oki
Islands Branch Office of Shimane Prefecture of Japan. The island does not appear ever before to
have been claimed by Korea.” Ministry of Foreign Affairs, Japan, “Treatment of Takeshima in the
San Francisco Peace Treaty,” http://www.mofa.go.jp/region/asia-paci/takeshima/treatment.html.
The Republic of Korea contends that Japan’s incorporation of Takeshima/Dokdo into Shimane
Prefecture in 1905 was an “illegal act” done in the lead up to Japan’s forced annexation of Korea in
1910, and thus should have been returned to Korea under the 1943 Cairo Declaration and the 1945
Potsdam Declaration. South Korea also argues that its sovereignty over Dokdo was reaffirmed by
the San Francisco Peace Treaty. For more information on Korea’s account of the history of its ad-
ministration of Takeshima/Dokdo,, see Ministry of Foreign Affairs and Trade, Republic of Korea,
“Dokdo: Korea’s Beautiful Island,” http://dokdo.mofat.go.kr/index_en.jsp.
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demonstrate the importance of Dokdo to South Korean national pride.? The Treaty on
Basic Relations between Japan and the Republic of Korea concluded in 1965 did not
make reference to the territorial dispute, as the two countries agreed to set it aside in the
interests of the broader bilateral relationship.’ Yet Japan’s sovereignty claims rankle still
in South Korea. Last year, President Lee Myung-bak’s visit to the island days before the
anniversary of Japan’s defeat in WWII again brought the dispute to the forefront of the
bilateral relationship. Prime Minister Noda Yoshihiko called on Seoul to join Tokyo in
asking the International Court of Justice to review their sovereignty dispute, but President
Lee refused.* While there is little need for concern over the militarization of this dispute,
the interaction of Japanese and Korean forces in and around the islands should be noted.
After Lee’s visit, Korea mobilized its air defenses when it claimed a Japanese Self-Defense
Force helicopter violated its Air Defense Identification Zone (ADIZ).

? The Republic of Korea’s coast guard has been stationed there since 1954. Korean Tourism Orga-
nization, “Dokdo, Korea’s Beautiful Islands,” August 26, 2008, http://english.visitkorea.or.kr/enu/
SI/SI_EN_3_6.jsp?cid=258694.

* The issue of Dokdo/Takeshima did come up during the negotiations of the Treaty, but no refer-
ence was included in the final version at the request of South Korea, who insisted that the issue
could not be an addendum because it was an original territory of Korea. In the Exchanged Notes
Concerning Peaceful Settlement of Disputes, however, the two sides agreed to settle disputes by
“peaceful means and diplomatic channels that would be agreeable to both sides.” The Agreement
on Fisheries, also concluded on June 22, 1965, further sidestepped the territorial dispute in favor of
marking exclusive and joint regulation zones for fisheries and mandating that both sides seek agree-
ment on fishing boundaries in the case of a dispute. For more information, see Kentaro Nakajima,
“Is Japanese Maritime Strategy Changing? An Analysis of the Takeshima/Dokdo Issue,” Program
on US.-Japan Relations, Harvard University, 2007. For official copies of the treaties, see “Ireaty
on Basic Relations between Japan and the Republic of Korea,” June 22, 1965, accessed via “The
World and Japan” Database Project, Institute of Oriental Culture, University of Tokyo, http://
www.ioc.u-tokyo.ac.jp/~worldjpn/documents/texts/docs/19650622. T1E.html, and ‘“Agreement
on Fisheries between Japan and the Republic of Korea,” June 22, 1965, accessed via “The World
and Japan” Database Project, Institute of Oriental Culture, University of Tokyo, http://www.oc.u-
tokyo.ac.jp/~worldjpn/documents/texts/JPKR /19650622. T2E.html.

* This was the third attempt by Japan to bring the issue of Takeshima/Dokdo to the International
Court of Justice. The first was in September 1954, which was rejected by the Republic of Korea in
October 1954. The second was in March 1962, but South Korea again refused the request. For more
information, see Ministry of Foreign Affairs, Japan, “Proposal of Referral to the International Court
of Justice,” http://www.mofa.go.jp/region/asia-paci/takeshima/proposal.html.

> This is not the first time in recent years when Seoul initiated a defense response to Japanese activi-
ties near the islands. In 2006, the Korean government threatened a military response should Japa-
nese survey ships approach the islands. Yomiur: Shimbun, April 18, 2006.
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Negotiations with Russia (and the former Soviet Union) seemed more promising, es-
pecially in the early postwar years. The Northern Territories (Kuril Islands for Russia)
were inhabited by Japanese in the early 19th century as explorers moved northwards
through Tohoku to Hokkaido, and finally across the Nemuro Strait (Kunashirsky Strait
for Russia) to these isolated and bitterly cold islands.® In the final days of WWII, the So-
viet Union occupied the four islands (Etorofu, Kunishiri, Shikotan, and Habomai), and
Russia continues to administer them as the Kuril Islands. In the 1950s, Prime Minister
Ichiro Hatoyama made several attempts to conclude a peace treaty with the former Soviet
Union and in 1956 came very close to finding a mutually acceptable formula for shared
sovereignty, but Moscow and Tokyo were unable to finalize the negotiations.” As a result,
to this day, Russia and Japan have no formal peace treaty that addresses this outstanding
dispute over sovereignty. However, there are some recent signs of potential progress. On
April 29, 2013, Abe Shinzo became the first Japanese prime minister to visit Russia in al-
most ten years. He met with Russian president Vladimir Putin, and the two issued a joint

statement saying that they would accelerate negotiations on the disputed islands.?

Domestic politics in both South Korea and Russia have also raised the importance of
these islands in national electoral campaigns and debates in recent years. Despite the
ROK’s insistence on their claim to Takeshima/Dokdo, no postwar Korean leader sought
to use the islands for political gain. President Lee’s visit there last summer, however, cre-
ated a new political hurdle for ROK-Japan relations. In Japan, local leaders of Shimane
Prefecture, the administrative home of the Takeshima Islands, have long sought to shine
the spotlight on the islands, and advocate for their return to Japan. Ministry of Education

approved textbooks continue to describe Takeshima/Dokdo as Japan’ sovereign territory.

% Ministry of Foreign Affairs, Japan, “Overview of the Issue of the Northern Territories,” http://
www.mofa.go.jp/region/europe/russia/territory/overview.html.

7 In October 1956, Prime Minister Hatoyama Ichiro became the first Japanese prime minister to
visit the Soviet Union. Differences over the Northern Territories/Kuril Islands prevented the two
countries from signing a peace treaty, so they instead signed the Japan-Soviet Joint Declaration,
which officially ended the state of war and restored diplomatic relations. In Paragraph 9 of the
Declaration, Japan and Russia agreed to continue negotiations toward the conclusion of a formal
peace treaty. Ministry of Foreign Affairs, Japan, “Japan’s Northern Territories: For a Relationship of
Genuine Trust,” http://www.mofa.go.jp/region/europe/russia/territory/pamphlet.pdf.

8 Cabinet Office, Japan, “First Day of the Prime Minister’s Visit to Russia,” April 29, 2013, http://
www.kantei.go.jp/foreign/96_abe/actions/201304/29russia_e.html. The text of the “Joint State-
ment of the Prime Minister of Japan and the President of the Russian Federation on the Develop-
ment of Japanese-Russian Partnership” is available in Japanese via Ministry of Foreign Affairs, Ja-
pan, Nichiro shunou kaidan (Japan-Russia Leadership Conference), April 29, 2013, http://www.mofa.
go.jp/mofaj/kaidan/page4_000064.html.
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Some conservative Japanese politicians also have taken up the cause of demonstrating
Japanese sovereignty over the islands. In 2011, three Japanese Diet members went to

South Korea with the intention of visiting the islands. They were denied visas, and sent

back home.’

In Russia too, President Dmitry Medvedev’s election campaign in 2010 included a visit

to Russia’s “far eastern islands,” and this Putin protégé was photographed touring the is-
lands and taking snapshots of his country’s islands.'” Ever since the collapse of the Soviet
Union, Russia’s territorial disputes have become far more sensitive as a much-diminished
Russia seemed unwilling to allow any more of its territory from slipping away. Medvedev,
however, saw economic benefit in the development of the Kuril Islands. Sakhalin—not
far from the disputed islands—was already a source of important gas resources, and the
fisheries in and around the Kuriles are also rich. Medvedev returned to the Kuriles as
prime minister in 2012, advocating for better defenses for the islands and for international
collaboration in energy development.'' During Prime Minister Abe’s visit to Moscow in
April 2013, Putin bristled when asked by a reporter if Russia would continue to invest in
infrastructure and energy projects on the disputed islands. He pointed out that “we have
inherited {this problem }and it is nearly 100 years ago. We genuinely want to resolve [the
dispute] in a way that is acceptable to both sides.”!?

Finally, Tokyo’s choices in the remaining island dispute with China and Taiwan deserves
fuller and more careful attention as it is the only case where Japan retains administrative
control over disputed islands. Beijing and Tokyo did succeed for decades in setting aside
their differences over the five, uninhabited Senkaku/Diaoyu Islands, and while they did
not resolve their dispute, political leaders did agree that it was in the best interests of both

? Kyodo News, “South Korea Bars Three Lawmakers: Opposition Politicians Turned Away at Gim-
po, Thwarting Bid to Visit Base of Japan-Claimed Isles,” August 2, 2011, accessed via Japan Times,
http://wwwjapantimes.co.jp/news/2011/08/02/national/south-korea-bars-three-lawmakers/#.
UWWpkspWKOI.

10" Official Website of the President of Russia, “Irip to Kuril Islands,” November 1, 2010, http://
eng.kremlin.ru/trips/1234.

1 Asahi Shimbun, July 4, 2012. Medvedev also gave a speech in February 2011 talking about installing
better defenses—including missiles—around the Kuril Islands. Mainichi Shimbun, February 10, 2011.

2 Putin went on to say that the “residents of these territories are Russian citizens just like all our
other citizens living anywhere else. We are obligated to think about them, to think about their
living standards.” Official Website of the President of Russia, “Press Statements and Answers to
Journalists” Questions Following Russian-Japanese Talks,” April 29, 2013, http://eng.kremlin.ru/
transcripts/5339.
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sides to prevent this dispute from gaining more attention at home. This diplomatic formu-
la continued for decades, but Japanese government policy adapted over the years as more
and more activists, from Japan, China, and Taiwan, sought to land on the islands to dem-
onstrate sovereignty. In the early years after the Japan-China peace treaty, it was Japanese
activists critical of the compromise made with Beijing who sought to land on the islands.
One group succeeded in constructing a lighthouse on the largest island of Uotsurijima.
Japanese activist activities stimulated Taiwanese and later Hong Kong based activists to
counter with their efforts to land and place flags on the disputed islands, and this again
produced further Japanese activism. In 2001, Prime Minister Koizumi Junichiro quietly
approved the lease of the three islands not under government control, and imposed strict
regulations on access to the islands, enforced by the Japan Coast Guard. While the exact
role of the Chinese government remains unclear, it seems likely that they restricted activ-
ism from mainland China, and after Hong Kong reversion, from Hong Kong as well.

This government effort to control activism was called into question in September 2010
by a Chinese fishing trawler. The Japanese government detained the ship and its crew
temporarily, but arrested the captain for interfering with the coast guard’s official du-

ties. For two weeks, Beijing and Tokyo were at loggerheads over the incident, with China
pressing Japan to release the captain. During this time, reports of an informal embargo
of rare earth minerals, vital to Japan’s high-tech industry, and the arrest by China of four
Japanese businessmen for allegedly entering military facilities escalated the diplomatic
confrontation. U.S.-Japan consultations resulted in a clear U.S. statement that the dis-
puted islands would fall under the bilateral security treaty’s protections. In the end, Japan
released the captain, and China released the Japanese businessmen. But the damage to
the bilateral relationship was serious. Moreover, the island dispute was no longer an issue
that both governments agreed could and should be set aside. Domestic sentiments in both
countries had been enflamed, and neither Tokyo nor Beijing was willing to go back to the

quiet diplomacy that had allowed them to manage the dispute since 1978.

2012 brought yet another, more dangerous episode of contention over the disputed Sen-
kaku/Diaoyu Islands. Activism by Tokyo governor Ishihara Shintaro, a long-time Sen-
kaku nationalist, led to his appeal for funds to purchase the privately held islands in order
to “defend” Japanese sovereignty against China. Within months, Ishihara had raised
millions, revealing the mass appeal of his proposal in Japan. Prime Minister Noda sought
to counter Ishihara’s activism by national purchase of the islands. The lease was due

to expire on March 31, 2013, but as Chinese activists landed on the disputed islands in
mid-August to commemorate the end of the war, Noda accelerated his plan to purchase
the islands. When he informed Hu Jintao of the purchase on September 9, the Chinese
government balked. Within days, demonstrations erupted throughout China, resulting in

widespread damages to Japanese businesses and products.
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Since the purchase, the Chinese government announced its intention to administer ac-
tively its sovereign control over the disputed islands.'® Chinese patrols of the islands began
on September 14 and continue today.'* Most of these patrols are in Japan’s contiguous
waters, but at times, the Chinese vessels have entered Japan’s territorial waters. The ships
assigned to these islands seem to be Haijian 23, 50, 51, and 137." Japan’s Coast Guard
maintains a 24/7 patrol of the islands, and has moved ships to the vicinity from other
regions in Japan. A Task Force has been established at Naha, Okinawa, and six new ships
have been commissioned in the 2012 supplementary budget.

Military interaction between Japanese and Chinese forces began in December 2012. A
small Chinese reconnaissance plane entered the airspace over Senkaku/Diaoyu Islands
on December 16. The Japanese Air Force scrambled but was too late to intercept. Follow-
ing this incident, China’s air force fighter jets escorted similar aircraft and headed back to
the islands, prompting Japanese scrambles in response. Another source of tensions came
from two radar lock incidents reported by Japan’s Maritime Self-Defense Force, the first
against a destroyer-based helicopter and the second against the frigate Yudachi. Japan’s
Ministry of Defense publicized the latter and asked for Chinese account of the incident.
In response, the Chinese Ministry of Defense two days later reported no such incident
took place, but noted that if it had it would have been a violation of international norms.
Both governments clearly recognized the inherent danger of their militaries interacting
over the territorial dispute, and since then, tensions seem to have cooled.

Progress toward a diplomatic dialogue between Japan and China, however, has been halt-
ing at best. Leadership transitions in both Tokyo and Beijing perhaps offer an opportu-
nity to address this past year’s escalation in tensions. On January 25, Prime Minister Abe
Shinzo sent the leader of the Komei Party, Yamaguchi Natsuo, his ruling coalition part-
ner, to visit with Xi Jinping, China’s new leader. The meeting was positive, and suggested
there might be interest in the new government for diplomatic talks. Although the radar-
lock incident interrupted this process, former prime minister Fukuda Yasuo followed with
a visit of his own on April 7, which was meant to set the stage for a more formal visit the

¥ Ministry of Foreign Affairs, People’s Republic of China, “Statement of the Ministry of Foreign
Affairs of the People’s Republic of China,” September 10, 2012, http://www.fmprc.gov.cn/eng/
zxxx/t968188.htm. See also “Diaoyu Dao, An Inherent Territory of China,” State Council Infor-
mation Office, September 26, 2012, http://www.fmprc.gov.cn/eng/zxxx/t973774.htm.

" Yomauri Shimbun, September 14, 2012.

5 This information is based on compiling media reports from Asakhi Shimbun, Nikkei Shimbun, and
Yomaurt Shimbun from September 2012 to the present. For more information, see Sheila A. Smith,
Intimate Rwals: Jfapan and a Rising China, (New York: Columbia University Press, forthcoming).
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following month by Komura Masahiko, Abe’s former foreign minister and vice president
of the Liberal Democratic Party. In 2006, Komura had a central role in the reconciliation
diplomacy Abe began with Beijing after Koizumi left office. China’s new foreign minister,
Wang Yi, also has considerable experience in that process, and his drafting of the speech
delivered by then Premier Wen Jiabao in the Japanese Diet in 2007 was perhaps the most
sophisticated Chinese appeal to Japanese public sentiments ever delivered by a Chinese
leader. Thus, the personalities on both sides are well suited to exploring a diplomatic rec-
onciliation that reduces tensions over the island dispute. Yet, it remains unclear whether
high-level summitry between Xi Jinping and Abe Shinzo can save the day. As yet no
direct contact between the two leaders is scheduled. Komura, who is also president of the
Japan-China Friendship Parliamentarians’ Union, announced on April 22 that he would
cancel his planned visit to China in early May after he was told that President Xi Jinping
and Vice President Li Yuanchao were unavailable to meet with him.'® Similarly, plans for
the annual trilateral summit between the leaders of China, South Korea and Japan were

also postponed, ostensibly because the Chinese had scheduling difficulties.

Nonetheless, the island dispute and the continued differences with China over their
shared maritime boundary in the East China Sea carry particular challenges for Japan.
China’s rising military capabilities are increasing the interactions between Chinese and
Japanese forces, particularly maritime and air forces. Japan’s southwestern islands extend
along the eastern boundary of the East China Sea, and its 2010 National Defense Pro-
gram Guidelines argues for enhancing intelligence, surveillance, and reconnaissance, as
well air defense and maritime capabilities in that region. Recent North Korean missile
launches have added to the military significance of the East China Sea as ballistic missile
defenses in that region are being upgraded. Furthermore, the lack of agreement between
Beijing and Tokyo over their maritime boundary in the East China Sea also exacerbates
the potential for tensions. Joint energy development plans have not come to fruition, and
Chinese exploitation of gas fields near the median line between the two nations continues
to be a source of frustration. China’s claim that its exclusive economic zone extends out
to include the continental shelf also affects the island dispute, as the Senkaku/Diaoyu rest
just on the edge of that shelf.

1o Japanese media reports suggested that tensions over the Senkaku island dispute were the cause,
and there was some speculation in Tokyo that it could have also been related to the visit to Yasukuni
Shrine by Japan’s Deputy Prime Minister Aso Taro, on April 21.  See for example, Asahi Shimbun,
“Yasukuni Visits Overshadow Ties with China, South Korea,” April 23, 2013, http://ajw.asahi.
com/article/behind_news/politics/AJ201304230081.
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Japan’s Maritime Disputes and U.S. Policy Goals

Japan’s maritime challenges affect U.S. policy in a number of ways."” First, as Tokyo’s treaty
ally, any use of force in the context of a territorial dispute would raise the question of U.S. military as-
sistance to fapan. But the most important policy challenge is to deter the use of force, and
dissuade the parties from taking actions that would escalate tensions to an armed clash.
This has been particularly important for U.S. policy response to the rising Japan-China
tensions. Deterrence has been Washington’s primary concern since tensions between Bei-
jing and Tokyo erupted in 2010; deterrence and dissuasion have been the policy challenge
since the Chinese decision to assert its administrative control over the Senkaku/Diaoyu
Islands last fall.

On January 18, 2013, U.S. secretary of state Hillary Clinton after her meeting with Japa-
nese Foreign Minister Kishida Fumio clearly reiterated that the islands would be protect-
ed under the U.S.-Japan security treaty, and stated that the United States “would oppose
any unilateral actions that would seek to undermine Japanese administration.”'® On April
14 in Tokyo, newly appointed U.S. secretary of state John Kerry went further, saying that
the United States would “oppose any unilateral or coercive action that would somehow
aim at changing the status quo.”"

Second, encouraging the establishment of risk reduction mechanisms for the militaries of Northeast Asia
would be beneficial to ULS. interests. Recent interactions between the Chinese and Japanese
militaries raise the prospect of an inadvertent clash due to miscalculation or accident.
The U.S. and China, for example, developed the MCAA in the wake of the downing of
the EP-3 on Hainan Island. No bilateral mechanism for risk reduction exists at the mo-
ment between Tokyo and Beijing, although their High Level Consultation on Maritime
Affairs begun in 2012 could offer a venue for crisis management communications.”’

Likewise, the ROK and Japanese militaries should develop similar initiatives. Search and

17 For a full discussion of the U.S. policy options in the case of a Japan-China clash over their island
dispute, see Sheila A. Smith, Contingency Planning Memorandum #18: A Sino-Japanese Clash in the East
China Sea, Council on Foreign Relations (April 2013).

18 “Remarks with Japanese Foreign Minister Fumio Kishida After Their Meeting,” U.S. Department
of State, January 18, 2013, http://www.state.gov/secretary/rm/2013/01/203050.htm.

19 “Joint Press Availability with Japanese Foreign Minister Kishida After Their Meeting,” U.S. De-
partment of State, April 14, 2013, http://www.state.gov/secretary/remarks/2013/04/207483.htm.

2 Ministry of Foreign Affairs, Japan, “The First Round Meeting of Japan-China High Level Con-
sultation on Maritime Affairs,” May 16, 2012, http://www.mofa.go.jp/policy/maritime/jchlc_

maritime(01.html.
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Rescue Agreements, Coast Guard cooperation, and channels for crisis communications
between the militaries of the region ought to be assiduously developed. The U.S. role in
encouraging these mechanisms could prove important, and our development of—and
effective use of—crisis management procedures with China could model the future of re-

gional military confidence building.

Other venues are also available for the diplomatic initiative of building maritime risk re-
duction mechanisms. The leaders of China, Japan and South Korea meet each year in
the Plus Three summit. This trilateral meeting could obviously provide the opportunity

for East China Sea risk reductions mechanisms.

Third, U.S. efforts to date to build trilateral cooperation with South Korea and Japan reflect the shared
interests between the two ULS. allies in managing regional tensions, especially on developing responses to
North Korea’s missile and nuclear proliferation. 'The effort to build a shared approach to manag-
ing North Korea dates back several decades, but trilateral security cooperation remains

a challenge for Tokyo and Seoul even in cooperation with Washington. Since the 2006
nuclear test, however, increasing attention to the scenario of a Korean contingency have
led to an understanding that Japanese participation in a support capacity for U.S. and
ROK military efforts would be valuable. Significant progress was made after the North
Korean provocations in 2010 to develop an ACSA and information-sharing agreement to
facility cooperation between Seoul and Tokyo, but unfortunately this was abruptly called
off last year after domestic opposition to the agreements erupted in the South Korean
National Assembly.?' Washington’s ability to bring its two Northeast Asia allies together
will be important; perhaps too this trilateral security dialogue might consider the ways in
which Japan and the ROK can consider developing greater maritime cooperation, includ-
ing anti-piracy or other types of missions.

Finally, the United States has an abiding interest in advocating for peaceful dispute resolution of territorial
and maritime boundary disputes. U.S. Advocacy in regional and global settings is important
not only to our allies in the region, but also to U.S. national interest. Regional concerns
about the rise of Chinese military power in the South China Sea have prompted the
ASEAN to develop a Code of Conduct for dispute resolution; an East China Sea Code of
Conduct could also be developed. The ASEAN Regional Forum should continue to ad-
vocate for freedom of navigation and the Code of Conduct. The ASEAN Defense Min-

21 Scott A. Snyder, “U.S. Rebalancing and Japan-South Korea Defense Ciooperation,” Asia Unbound,
Council on Foreign Relations, July 9, 2012, http://blogs.cfr.org/asia/2012/07/09/u-s-rebalancing-
and-japan-south-korea-defense-cooperation/.
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ister’s meetings could also be important venues for confidence building, and they should
be held annually. But beyond the Asia Pacific, the United States must be at the table in
the global adjudication mechanism for maritime rights and dispute resolution. To do so,
the United States itself must become party to the two most important dispute resolution
mechanisms, the International Court of Justice and the UN Convention on the Law of
the Sea. Japan and other allies are seeking to use UNCLOS to articulate their interests,
and Washington cannot advocate for the use of these mechanisms while refusing to ratify
the UNCLOS ourselves.

The Myth of U.S. Neutrality

Tensions between allies and China as well as between allies themselves can raise questions
about our ability to be neutral in disputes where we do not have a direct role. Washing-
ton policymakers must do all that they can to support the use of bilateral or multilateral
mechanisms of dispute resolution, but the United States cannot mediate sovereignty dis-

putes when one or both of the complainants is an ally.

Yet it is imperative that the United States not aim to present itself as neutral. In the dis-
pute between Japan and China, for example, the U.S. policy goal cannot be neutrality as
Washington has an obligation to deter and if necessary to defend Japan should Beijing
opt to threaten or use force to resolve the dispute. Should the United States attempt to
demonstrate neutrality, it will fundamentally undermine its ability to extend deterrence on
Japan’s behalf. In the dispute between Japan and South Korea, both are treaty allies and
thus the dilemma is compounded. The United States cannot mediate, and should any ten-
sions erupt that might involve the use of force, the United States would be in the awkward
position of being obligated to assist both sides. Of course, it is highly unlikely that the

territorial dispute between Japan and South Korea would escalate to military tensions.

In addition to our treaty commitments, however, there are other reasons for the United
States to avoid confusing its role in the islands disputes in Northeast Asia. These territo-
rial disputes raise important questions about Japan’s postwar settlement, and the U.S.
role in brokering Japan’s postwar peace. Of course, the outbreak of war on the Korean
peninsula became the back drop for postwar Japan-ROK relations, and the role of each
as a U.S. ally gave Washington a strong influence over the terms of their bilateral peace
accord. The South Korean government remained dissatisfied with the San Irancisco
Peace Treaty, and thus extended its control over the disputed islands. The 1965 bilateral
treaty also draws fire in contemporary South Korean politics because of the authoritar-
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ian government of Park Chung-hee’s compromise on the islands.”” Washington supported
the compromise and the long overdue postwar peace settlement between its two North-
east Asian allies. Today, however, there is open questioning of the terms of that treaty
in Seoul. The choice of timing of President Lee’s visit amply demonstrates the extent to

which nationalist politics and historical memory are fused in the domestic debate over the
Takeshima/Dokdo dispute.

Likewise, China too bases its claim on the events surrounding the San Francisco Peace
Treaty, to which it was not a party. The Cold War too prolonged the postwar peace ne-
gotiations between Beijing and Tokyo. Their bilateral decision in 1978 to set aside differ-
ences over the islands is being revisited as nationalist tensions and China’s rising military
power suggest the appeal of a new, more assertive sovereignty claim over the islands. Last
fall, at the UN General Assembly, however, it was Japan’s prewar behavior that was the fo-
cal point of Foreign Minister Yang Jiechi’s diatribe against the purchase of the islands by
the Tokyo government. Yang called Japan’s move “totally illegal and invalid, which in no
way can change the historical fact that Japan ‘stole’ the Diaoyu Islands from China.”*
While the U.S. government cannot undo the diplomatic history of the ending of World
War II, it should remember that it had a role historically in the circumstances that led to
these disputes. Washington’s sponsorship of the negotiations for the San Francisco Peace
Treaty were deeply informed by the outbreak of the Korean War that began the Cold
War division of postwar international relations. Two decades later, the U.S. negotiation
of the Okinawa Reversion Agreement (1971) with Japan, ending finally the extended
occupation of these southwestern Japanese islands, prompted Chinese and Taiwanese as-

sertions of sovereignty over the Senkaku/Diaoyu Islands. According to both Beijing and

2 Park Chung-hee’s daughter, Park Geun-hye, is the current president of the Republic of Korea. In
an address to a joint session of the U.S. Congress on May 9, 2013, Park Geun-hye did not mention
Japan directly but said that while the Asia Pacific region’s economies are becoming more interlinked,
“differences stemming from history are widening.” See Official Website of the Republic of Korea’s
Blue House, “Address by President Park Geun-hye of the Republic of Korea to the Joint Session of
the United States Congress,” May 9, 2013, http://english.president.go.kr/pre_activity/speeches/
speeches_view.php?board_no=E03&uno=7826. In an interview with the Washington Post published
two days earlier, Park was more direct, saying that she was “disappointed and frustrated” with the
lack of progress on Korean-Japanese relations. See Washington Post, “South Korean President Park
Geun-hye Answers Questions,” May 7, 2013, http://www.washingtonpost.com/opinions/south-
korean-president-park-geun-hye-answers-questions/2013/05/07/d7482e5a-b761-11e2-b94c-
b684dda07add_story.html.

# Ministry of Foreign Affairs, People’s Republic of China, “Yang Jiechi Expounds China’s Solemn
Position on the Diaoyu Islands Issue at the 67th Session of the UN General Assembly,” September
28, 2012, http://www.fmprc.gov.cn/eng/zxxx/t975814.htm.
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Taipei, the U.S. failed to return these islands to their rightful owner. Similarly, Syngman
Rhee’s “line” of territorial demarcation was the direct result of the refusal of U.S. officials
to acknowledge that the Takeshima/Dokdo Islands had been originally Korean territory
prior to Japanese colonization. Our history, in fact, denies us the credibility of a neutral
position in much of the contemporary debate in Japan, South Korea and China over
terms of the postwar peace. Yet, it does tie us inextricably to the circumstances of Japan’s

surrender and the terms of its postwar peace.

Recommendations for the United States

In conclusion, several recommendations for U.S. policy are important. Fust, remember that
there ts no direct U.S. role in either territorial or maritime boundary disputes at the moment. 'There is

no direct role to be had by Washington in resolving the territorial disputes. The United
States may be asked to contribute to any adjudication effort in the International Court of
Justice, should the i1sland disputes be resolved in that way. On maritime dispute resolution,
ratifying the UN Convention on the Law of the Sea would bring the United States into
the conversation on both maritime boundaries and dispute resolution, however, and give

Washington a voice in the legal and normative contest over the future of maritime rights.

Second, the United States plays an indispensable role in deterring and dissuading China from using force to
resolve its 1sland dispute with Japan. It is vital that Washington continue to harshly oppose any
unilateral effort to alter Japan’s administrative control over the islands. In addition to this
declaratory policy, the United States ought to ensure it maintains the capability and exer-
cises with Japan’s Self-Defense Force to deter and if necessary repel invasion.

Third, Washington should advocate the creation of mailitary risk reduction measures designed specifically
Jor East China Sea. U.S.-China bilateral military dialogue should include reference to the
dangers of the interactions of late between Japan and China near the disputed islands,
and encourage bilateral maritime talks to resume. The United States should also encour-
age Beijing, Tokyo and Seoul to add maritime confidence building to their trilateral dia-
logue, and if feasible, to consider Code of Conduct specific to East China Sea maritime
needs. Both Tokyo and Beijing should be encouraged to resume their High Level Consul-
tations on Maritime Affairs, and to initiate use of the crisis communications mechanisms

developed last June.

Fourth, Washington should initiate a maritime confidence building dialogue with Seoul and Tokyo. Mari-
time cooperation in anti-piracy and in other areas of interest to regional stability could
offer positive mechanisms for the navies of both allies to consider their own crisis commu-

nications practices. Furthermore, Seoul should be encouraged to expand its cooperation
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with U.S. and Japanese navies in a regional missile defense network. The current chill in
diplomatic relations between Japan and South Korea greatly hinders their strategic coop-
eration in Northeast Asia, but Washington should continue to do all it can to find oppor-
tunities to embed collaboration in broader regional efforts at confidence building

Finally, Washington should consider its own commitment to and participation in regional and global
maritime dispute resolution mechanisms. As noted above, the United States should continue to
advocate for the principle of freedom of navigation in the East Asia Summit and other
ASEAN-based multilateral consultations. Also, the United States should encourage and
support the efforts to conclude the ASEAN Code of Conduct for the South China Sea.
Globally, Washington should join the evolving maritime rights debate, and ratify the UN
Convention on the Law of the Sea is not simply important for U.S. interests, it will also
add to our ability to defend and support our Asian allies as they seck to negotiate with
Beijing.
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Japanese Maritime Disputes

Mark E. Rosen
CNA Vice President and Deputy General Counsel

Introduction

Mr. Rosen’s presentation topic was maritime legal issues among China, Japan, Tai-
wan, and South Korea. This is the briefing that he presented on this subject at the
workshop.

Japanese Maritime Disputes

By
Mark E. Rosen, JD, LLM
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Overview

« Examine Japan’ s maritime status—including its
claims to islands and associated maritime areas.

* |dentify areas in which Japanese claims are in
conflict with those of other states.

* |ldentify those claims which are most
problematic from an international peace and
security perspective and for the U.S.

* Discuss the impact(s) of recent cases.

* Recall U.S. requirements based on text of the
1960 Treaty of Mutual Cooperation and
Defense.
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Japan’s
maritime status
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* Japan has the legal right to establish ‘ %
sea lanes through its internal waters if I e sen AN
it claims archipelagic status. e
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RY

* Japan has limited its claims in various
straits—La Perouse, Tsugar, Osumi,
and Tsushima—to 3 NM in some
areas to negate the “shoreline to
shoreline” transit passage regime.

* Prescott and others say that Japan
can’ t meet the land/water tests to
gain archipelagic status...but will the
Japanese revisit their position?
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Japanese EEZ claims

East China Sea

* Crowded area...heavyweight
contestants.

* Japanvs. China vs. Korea Dispute
over adjacent/opposing
continental shelf (CS) claims in
the southwest quadrant near
Kyushu.

— Continental Shelf Commission

* Future of Japan/Korea Joint
Development Zone.

* Japanvs. China.

— Senkakus ownership
— CSand EEZ delimitation

e Qil, gas, fish.
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Maritime zones and delimitation under the 1982

LOS convention

Outer Space

National ale International .
Airspace 4h Airspace ”
< 24 nm—>
l€—12 nm—>
Land Territorial Contiguous High
Sea Zone Seas
B l«— Exclusive Economic Zone —|
g < << 200 nm >
E
II. The
N «—— Continental Shelf deep
E sea
bed

QR-CNANZ

Outer continental shelf claims—South Korea and China

«  “partial” submission by China on
14 Dec 2012 to the UN
Commissionon the Extended
Continental Shelf (CLCS).

*  Full submission by ROK on 26 Dec
2012. (Prelim submission filed in
2009.)

*  Area claimed by ROK is much
larger than that originally
claimed.

* Japan requested that the CLCS
delay consideration because China
is an indispensable party and
boundaries are in dispute
(Senkakus).

*  ROK pushing hard for the CLCS to
go forward now. Not a surprise.

* Assessment:

«  PRC “preliminary” submission
looks pretty complete (north).

¢ Submission may put PRC straight
baselines at risk.

«  This submission trans-sects the
Joint Development Zone.
Future?

«  Japan may have to file its own
claim to preserve its rights.

On 26 December, South Korea
submits its claim of the outer
limits of the continental shelf.

EAST CHINA SEA
South Korea-Japan
Joint Development Zone

‘o
OKINAWA
TROUGH
E On 14 December, China submits its claim
E of the outer limits of the continental shelf. <
&
¢ -
B £
L .

Senkaku Islands

200 WMiles

Sources: ESRL Korea JoongAng Daily Online, Chosun l1bo Online!* " L
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Japan-Korea-Joint Development Zone

* First of its type—established 1974.

* No boundary delimitation
language in zone although 9 sub-
zones established wherein one
country can license oil/gas
concessions.

— Each approved developer shares
50/50 with states.

— “Lead” state for development in 9
sub-zones applies its laws on

developers.
. — Binding arbitration for resources that
% straddled a boundary line.
= " . «w ww | * Zone does not affect airspace or
' fisheries.

* Very little actual development of
this JIDZ—Tokyo not sure it got a
good deal given most of the JDZ is
arguably part of their EEZ and CS.

The Regime of Islands, Article 121, LOS

* Under the UN Convention on the Law of
the Sea (LOS), for an island to qualify for
a 200-mile EEZ and continental shelf, it
must be:
i 2> — Naturally formed land.
e saliteDis. : — Surrounded by water.
: - — Above water at high tide.
R " et g s — Economically viable or capable of
sustaining human habitation.
4 m R S + Case trend has been strict—12 NM is
- default (some talk of less).
* Ifanisland, title goes to country which
demonstrates “effective occupation.”
— If no sovereign has effectively occupied
it, it is then terra nullius.

{ >
Laundry

Armor
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Disputed territory

* East China Sea Island—Senkaku in Japan,
Diaoyu in China and Diaoyutai in Taiwan
(controlled by Japan)

* Practical effect is to extend Japan’ s oceanic
territory West (towards China) into
hydrocarbon areas '

Diaoyu/Senkaku: summary of positions

e China’s makes dual claims based on discovery and past occupation.
— China can present historical evidence pre-1895 that the Diaoyu were part of
Taiwan/Formosa.

* “The surrounding seas of the Senkaku Islands have been a traditional and historical
fishing ground of the Chinese fishermen. In recent years, Japan has been continuously
adopting measures to fabricate legal evidence that it has occug)ied and controlled the
S(e)gge)lku Islands so as to claim sovereignty over the islands.” (State Oceanic Institute,

— China also asserts that the rocks/islands are a part of its CS.
— Did not lay claim to the D/S until 1971 (done formally in the ’92 TS Law).

* Japan’s claims are premised upon prescriptive title + effective occupation—
key elements.

— Until 1895, the islands were considered part of Taiwan although Japan has done
surveys of the islands in 1884 by the “Koga” family.

— 1895 China cedes control of Taiwan (and D/S?) to Japan following the Sino/Japan
War as part of the Treaty of Shimonoseki.
* Occupied from around 1900-1940 (fish factory)
- A]fts;SWWII, Japan returned Taiwan to China (sort of) but didn’t address the issue
o) .

— InJune 71, the US returned D{S to Japan as part of the Okinawa Reversion Treaty
(but Taiwan & PRC did protest

— The mayor of Ishigaki has been given civic authority over the territory. Part of
Okinawa Prefecture since 1897.
— Japan erected a lighthouse on D/S in early 1970s...keeps other out.
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Diaoyu/Senkaku:
Assessment of “Ownership” claims
to the 5 islands/3 rocks

¢ Did anyone really care until 1969? (when oil and gas were discovered)

¢ Ownership: No blackletter answer,—but Japanese case seems much
stronger: (a) nominal title traced back to 1895; (b) some limited occupation;
(c) administrative control.

— The fact that the Islands “should” have been returned in 1951 via agreement to
China along with Taiwan is too bad...analogy to the US Statute of Frauds. The
drafters of the ‘51 San Francisco treaty knew how to use the plural construction
when it came to the return of Taiwan from Japan to China.

— Chinese arguments that the islands are part of their continental shelf makes no
legal sense.

Colombia vs. Nicaragua, 1CJ, 2012
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Rock vs. Island:
Does Japan get the shaded area?

Real issue is where median line <¢>
between the PRC coastline and s
the Ryuku Islands gets drawn.

If the Senkakus are an Article 121
island—Japan should get a 200-
NM EEZ subject to median line S
delimitation well west of the = .. =
Senkakus. &
— Major territorial impact (see
shaded area).
If a rock, Japan gets a 12-NM
territorial sea reflected and a
small 12-NM bump west towards
China.
— Relatively minor impact (see blue 8
dotted line). e

. Pacific
Ocean

200M Depth Curve
(China) ” -.; Ryuku Islands

Senkaku 4
(DiauYuTai)
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Romania vs. Ukraine, ICJ, 2009

Snake Island (Ukraine) is an
origin point on the continental Moldova
shelf delimitation.

Court upheld that the regime of
island in the text of the opinion
(with its own EEZ and CS) but
said in this case that the island
could not “push out” the
“equidistance” line to ensure
an “equitable result” vis-a- vis

Romania.

Myanmar vs. Bangladesh, ITLOS 2012
Decision on single boundary

* Court gave St Martin” s - m——
Island a “full effect” —i.e., | R \

@
\

Y’G

Y

\
a 12-NM TS—but basically "= 2000 x
ignored the boundary s ’ %
projection into the EEZ

| N
4 This sts. ;
d e poses only. MYANMAR | N
and CS. & -
‘ D) ,,
g
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* Practical effect: gave
Bangladesh a more
southerly leading boundary.
But, the court prevented
Myanmar from being
“squeezed” along its coast.

2
92°
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Japan:

e Demarcation should be
based on a median line in
waters less than 400 NM
in width with a positive
adjustment in the south
based on the Senkakus.

— Note: Distance between
the Ryukus and PRC

coastline is about 360 NM.

Positions on median line delimitation of
the opposing EEZs/CSs—the real issue...

China:

e Boundaries should be
delimited on the basis of
Equitable Principles in which
median line analysis is but
one factor.

— The 200-M depth curve would
be, in the PRC’ s view, an
equitable result.

e China at least acknowledges
that some mid ocean line is
appropriate.

Sea of Japan

/ JAPAN

Correct median line

* Something akin to the RED Japanese
median line (less the Senkaku bump)
likely to prevail absent evidence that
portions of their claimed area
represent “traditional” fishing areas.

* This case is more like the ICJ Libya
case than the Gulf of Maine ICJ case
—this is essentially open ocean.

— Ryukus are on a legitimate continental
land mass that “opposes” China’ s CS.

* So,—Japan wins on median line but
gets little help from the Senkakus.

— BUT Japan ’makes up ground by walking
back China s excessive coastal baselines.
¢ The BLUE line is the correct median
line.
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Sea of Japan disputes

* SOJ:
— Territorial dispute—who owns Liancourt Rocks
(Dokdo/Takeshima)?

— Boundary still not fixed.

* Japan and Korea have not yet established EEZ and CS
claims in the SOJ because less than 400 NM separates
the two countries and to fix boundaries would require
an agreement.

* Extant fisheries agreements could be affected if EEZ
claims were made.

Liancourt Rocks

¢ Japan and Korea each lay claim WAL 1 .
to these rocks (Dokdo/

Takeshima). 2%

* These islets make up a total land e
mass of about 46 acres. | Bepuf”é ‘ Y.

¢ There are 3 permanent residents i ) ¢ Okilslands &A%
(ROK employees)—although ROK ;
police present since 1952.

¢ Even though the islands have
some natural springs,
desalinization plants were
installed because of fresh water
pollution.

¢ South Korea has employees
garrisoned on the islets to
support tourist visits of the
rocks.

— Occupied since early 1950s.

— US position has been basically
neutral...although nod seems
to be in favor of Japan.

¢ Each country claims these rocks
to enhance its CS/EEZ claims.

3

Ulleung island

Liancourt Rocks

— o L

“.""‘”“ J‘c;pun ‘b} E
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The Stakes—Ownership and median line
delimitation in the SOJ

Liancourt and the LOS

* Both Japan and ROK are LOS members.

e (Can it sustain human habitation or economic life on its own to
meet the standards of Article 121 of the LOS Convention?

* International Hydrographic Bureau (IHB) uses this
nomenclature:

— A mathematical definition for small islets (1 to 10 square kilometers),
isles (10 to 100 kilometers), and islands (100 to 5 x 106 square
kilometers) has been established by the International Hydrographic
Bureau (IHB).

— Under this hierarchy, if a “rock” was to be smaller than a “small islet,”
the area of a rock would be less than 1 sg. km. (.3906 sq. mi. or 1 million
sq. meters)

* Liancourt Rocks have a combined area of 0.23 square kilometer.
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Legal assessment

Haas—based on totality, these should be classified as rocks vs. island.
— IHB corroborates this position based on the small size.

Judge Gao: (ITLOS)(Bay of Bengal Case):

— Itis not so certain that full effect (a complete EEZ and CS) is therefore obligatory as a matter of
customary law. Treatment of island’ s effect is basically so diverse that any generalization will be
hazardous.... P. 32.

— Factors he cited: size, large permanent population, important economic life, close proximity to
Bangladesh mainland.

Bay of Bengal and Serpent Island cases support the 12-NM conclusion—either side would get
a 12-NM enclave because giving full effect would greatly distort the demarcation line and the
allocation of sea space between the two parties.

2012 ICJ - Nicaragua case: Area must be capable of “appropriation.”
— Size doesn’ t matter, but size relative to the opposite coastline can be relevant.
— Nicaragua case placed heavy emphasis on modern exercise of “effective” occupation.

Japan’ s claims historically seem superior (Pedrozo): Liancourt Rocks had been under the
administrative control of Japan since the 17th century and have been visited off and on for many
years by Japanese fisherman to hunt sea lions. WWII did not cause Japan to cede title.

But so what!
— Theislands are nearly at the midpoint where opposing EEZ and CS claims would be drawn.
— Persistence by Korea would force Japan to claim their full EEZ—which would likely scuttle the fisheries

agreement.
Fisheries agreements:
China—Korea-Japan
/’f ey EAST SEA

Map 2. Agreed
Zones of Sino-
Japan/Sino-
Korean
Fisheries
Agreements
Source: Xue, 2004 p. 206

EAST CHINASEA
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Southwestern Japan EEZ—-
Potential issue areas

Marcus Island

* 428,875 sq. km EEZ derived
from Marcus Island.

— Located some 1848 KM
from Tokyo.

— Triangular; 300 acres.
Former USCG station.

— Fringed by coral reef; no
other islands in vicinity.

— Unoccupied except for a
weather station. A source of
rare earth minerals.

— No disputes over title.
EEZ is the size of California.
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Ogasawara Islands (aka Bonin Islands)

862,782-sq. km EEZ
derived.

30 scattered islands now
forming a national park.

Most famous lwo Jima.

Quasi Archipelago—
World Heritage Park.

Only a few Islands are
inhabited—calling into
question the size of the
EEZ claim.

— China recorded a
protest concerning
Okinotorishima’ s
status in 2004.

— PRC seems right ...do
they have standing to
contest this?

Sea of Japan

Okinotorishima

No water and no
vegetation.

Structures are virtually all
man-made.

China protested Japan’ s
associated EEZ claim in
2004.

— Van Dyke believes it does not
pass the test to be an island.

— Concur with Van dyke.
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Continental Shelf Commission

New boundaries of Japan’s continental shelfs
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EEZ projections

* The 2-Island Deal (Habomai
and Shikotan) drives a nice
EEZ projection for Japan
into very rich fishing
grounds.

* Very small land territory
associated with those

H 4 §Sh|ko(a‘n
claims. HOKKAIDoig\vHamma,
NemuroRy

|—Kunashiri <} )
7, AL,
~

N /

* Scholars say deal(s) N T

possible.

US Japan Mutual Cooperation/Security
Agreement 1960

* Art 1: The parties undertake to settle disputes using peaceful
means...and refrain from any actions which threaten
“international peace and security” or involve “threats or use
of force” against the territorial integrity and political
independence of any state.

* ArtV: Each party recognizes that an armed against either
party in the territories under the administration of Japan
would be dangerous to its own peace and safety and declares
it would act to meet the common danger...

 Agreed Minute, Jan 19, 1960: “while the status of islands
administered by the US (in which Japan has residual
sovereignty)...has not been made the subject of discussion...if
an armed attack occurs or is threatened against ‘these
islands’ ...the US will consult at once...and intends to take the
necessary measures for the defense of the Islands.” (emphasis
added)
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US concerns in all of this

* Territorial disputes

— Disputes erupt in conflict involving close allies and/or trading partners.

— States will feel need to make and enforce more territorial claims—lest getting
left behind at the bus stop.

* Maritime movement restrictions may undergird territorial claims.

— Disputed areas will become ocean DMZs—depriving the coastal areas of needed
fisheries and create a doughnut hole that bad people (pirates, poachers, worse)
will exploit.

— Disputed areas are DMZs for development. As witnessed in the Bay of Bengal
case, title  is needed before companies will develop the hydrocarbons.

* Excessive claims

— Deprive coastal states of the clean title they need to responsibly embark on
unilateral or joint development —look at potential effects in SOJ and ECS &
fisheries agreements.

— Will embolden more states to assert excessive/spurious claims and cause LOS to
collapse.

* A “new and improved” LOS Convention may never be negotiated.

— Undermine US operational freedoms.

* Less ability to project force & conduct law enforcement on high seas.
* Much longer transit routes by commercial shippers.
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Takeshima (Liancourt Rocks) and Its
Impact on ROK-Japan Relations

Michael McDevitt

CNA Senior Fellow, Strategic Studies Division

Introduction

The Liancourt Rocks—also known as Dokdo or Tokto in Korean, and Takeshima in
Japanese—are a group of small islets in the Sea of Japan (see figures 1 and 2), and
are considered by both countries to be part of their respective territories. The islets
have become a national symbol for both Korea and Japan, and the dispute over
them has been an ongoing spoiler in bilateral relations. South Korea occupied them
in June 1954 and has had administrative control of them ever since, although Japan
refuses to recognize South Korea’s claim to them.

Figure 1. Location of the Liancourt Rocks*

A Source: http://en.wikipedia.org/wiki/Liancourt_Rocks.
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Figure 2. Aerial view of Dokdo/Takeshima®

B An aerial view of Dokdo/Takeshima showing facilities on the smaller islet (on the right in the
photo) (Reuters/Jeon Su-Yung/Yonhap). Source: http://www.dokdo-takeshima.com/wordpress/
wp-content/images/dokdo-airshot.jpg.

Seoul maintains a small coast guard detachment on one of the islets, and pays an
octopus fisherman and his wife to live there full time. In the almost 60 years that
Seoul has occupied the islets, it has built a lighthouse, a helicopter pad, barracks,
two small desalinization plants, and telephone towers on them. South Korean tour-
1sts can visit when weather permits a ferry to dock at the pier, which is on the smaller
of the two islets (the one on the right in the photo above).!

The Japanese claim dates to 1905, when Tokyo annexed the islets under the in-
ternational law provision of terra nullius, meaning that it was annexing unoccupied
land. Koreans, on the other hand, claim that the islets were first incorporated into
the Korean Shilla Dynasty in 512 AD. Koreans also point to various land surveys
and maps that were drawn in later centuries, which do, in fact, show Dokdo (in its
accurate geographic position) to be Korean territory.

' Mark S. Lovmo, The Territorial Dispute Over Dokdo, http:/ /dokdo-research.com/page4.html.
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The sovereignty question became very confused following Japan’s surrender in
1945 and during the subsequent six years of U.S. occupation. Occupation authori-
ties never completely sorted out who had sovereignty, and when the U.S.-Japan
Peace Treaty was signed in 1951 the question was left unaddressed. Today, the
United States takes no official position on the sovereignty of Dokdo/Takeshima.?

The conflict between Japan and Korea is not just about the islets themselves. Both
countries consider the ownership of Dokdo as the basis for exclusive economic zone
(EEZ) claims over the surrounding waters. At stake are economic claims to about
16,600 square nautical miles of sea and seabed, including areas that may hold some
600 million tons of gas hydrate (natural gas condensed into semisolid form). Gas
hydrate is potentially a next-generation energy source that could be made into lig-
uid natural gas if adequate technology were made available. The islets are also
surrounded by fertile fishing grounds, and therefore have grown in economic im-
portance to both countries: both sides are worried about depletion of fish stocks in
other parts of the world, which increase the value of good fishing grounds close to
home. Thus, fishing has become an important resource, and a domestic political
issue, for both countries.®

To an outside observer, the two countries have every reason to overcome this seem-
ingly petty territorial dispute and reach an agreement over resource sharing in the
EEZ. However, there is an emotional element to the “Dokdo issue” for South Kore-
ans, based on historical memory. This nationalist narrative equates losing Dokdo to
the post-facto legitimization of Japanese colonial rule.* According to some analysts,
Koreans think that as long as they have effective jurisdiction, there is no point in
risking the loss of the islets by taking the case to the International Court of Justice
(ICJ), as Tokyo has proposed several times. They also argue that by agreeing to refer

2 Ibid.

* In 1985, total fish production was about 12 million tons. Then, in the Korea-Japan fisheries agree-
ment of 1998, both states agreed to regard the waters around Dokdo/ Takeshima as neutral territory.
Under the 2002 Korea-Japan fisheries agreement, South Korea was allowed to catch 149,200 tons
of fish while Japan was limited to 94,000 tons. In January 2002, the actual fishing industry output
by Koreans was 149,218 tons, while the Japanese caught 93,773 tons. Kunwoo Kim, “Korea-Japan
Fish Dispute,” Inventory of Conflict & Environment Case Studies, April 23, 2002, http://www.american.
edu/TED/ice/korea-japan-islands.htm.

* Dong-Joon Park and Danielle Chubb, “Why Dokdo Matters to Korea,” The Diplomat blogs, Au-
gust 17, 2011, http://thediplomat.com/new-leaders-forum/2011/08/17/why-dokdo-matters-to-
korea/.
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the case to the IC]J, they would appear to be conceding that Japanese claims to the
islands are valid.”

According to one respected international lawyer who teaches at the U.S. Naval
War College, South Koreans do have reason to worry that they would lose if the
case were taken to the ICJ. In a lengthy legal analysis, he finds that the legal docu-
ments cited by Korea to prove its claim are less than clear, and may be irrelevant to
resolving the sovereignty dispute. According to his analysis of the documents cited
by Japan and Korea to justify their claims, the ICGJ would “in all probability, award
Japan title to the islets.”®

To emphasize the issue of historic memory, it is worth noting that the largest ship in
the ROK Navy—its 14,000-ton amphibious ship (LPD), capable of embarking 750
ROK Marines—is named Dokdo. A well-regarded South Korean scholar who is a
vice president at the Korean Institute for Defense Analyses (KIDA) recently wrote:

The United States needs to be well advised over the magnitude of the
Dokdo issue. Washington is well aware of the cruelty of past Japanese
colonial rule, and the fact that Japan is far from repenting its past...the
United States knows that Japan’s claims to Dokdo are shameless impu-
dence to a neighboring country it harmed in the past.”

The disputed ownership of the islets was a relatively minor issue between Seoul
and Tokyo until February 2005—that is, until then it had not been a “spoiler” in
Japan-ROK relations. Things changed when the Japanese prefecture of Shimane,
opposite Dokdo, designated February 22 as “Takeshima Day” because it was the
100th anniversary of Japan’s annexation of the islets. “Takeshima Day” was the
political response to frustrated Shimane fishermen who were unhappy because a
1998 agreement between Tokyo and Seoul that would have allowed fishermen of

> Ibid., and Mark Selden, “Small Islets, Enduring Conflict: Dokdo, Korea-Japan Colonial Leg-
acy and the United States,” Asia-Pacific Journal: Japan Focus, http://www.japanfocus.org/-Mark-
Selden/3520.

6 Raul (Pete) Pedrozo, “Sovereignty Claims over Liancourt Rocks (Dokdo/Takeshima),” Chinese
(1awan) Yearbook of International Law and Affars, ed. Ving-jeow Ma, Vol. 28, 2010 (London: CMP Publishing,
2013), pp. 78-98.

7 Source: Taewoo Kim, “ROK Military Transformation and ROK-US Security and Maritime Co-
operation: MD, PSI and Dokdo Island,” International Journal of Korean Studies X1I, no. 1 (Fall/Winter
2008).
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both countries to coexist in waters around Dokdo/Takeshima had not been imple-
mented as planned.? In response, the government of South Korea demanded that
Tokyo take action against the provincial government. Tokyo did nothing, saying it
had no authority to interfere in Shimane’s decision.’

Then, in a press conference the next day, February 23, the Japanese ambassador to
the ROK announced that “the Takeshima Islands are Japanese territory historically
and in terms of international law.” The South Korean press covered this statement
widely and provoked a firestorm of outrage in South Korea. ROK President Roh
responded by calling for an inquiry to find and punish those who had collaborated
with the Japanese during the 1910-1945 period of Imperial Japanese rule. He also
demanded that Japan offer more apologies and further compensation to its Korean
victims. Roh’s demands were seen by Japan as a new escalation, since the agree-
ments made between the two governments when relations were restored in 1965 in-
cluded a one-time payment of compensation by Japan.'” The ROK foreign minister
backpedaled from the Roh statement, indicating that there was no reason to rene-
gotiate the 40-year South Korean-Japanese Treaty that was the basic framework for
bilateral ties. Still, the damage was done; public awareness of the dispute translated
into outrage in both countries.

On March 8, 2003, things escalated again when four ROK Air Force fighters in-
tercepted a private plane hired by Japanese newspapermen to over-fly the islands.
ROK Foreign Minister Ban Ki-Moon (currently UN secretary general) cancelled a
scheduled visit to Japan and said that the issue of sovereignty over the islands was
more important than ROK-Japan relations. Emotions in Korea were high. To pro-
test Japan’s assertions on sovereignty, several South Korean citizens cut off fingers
and one set himself on fire. Foreign Minister Ban announced that Seoul would take
military action in response to any provocation from Japan, and would take “tangible

steps to solidify our sovereignty if Japan does a provocative act.”"!

8 Kazuhiko Togo, “Japan’s Territorial Problem: The Northern Territories, Takeshima and the Sen-
kaku islands,” National Bureau of Asian Research Commentary, May 8, 2012, www.nbr.org,

9 David Kang, “History Impedes the Future,” Comparative Connections: A Quarterly E-journal on East
Asian Bilateral Relations 7, no. 1 (April 2005): 126.

1" Kongdan Oh, “The United States between Japan and Korea: keeping alliances strong on East

Asia,” The Korean Journal of Defense Analysis 22, no. 2 (June 2010): 136.
" Cited in Kang, “History Impedes the Future,” p. 126.
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Over the remaining three years of the Roh presidency, what had previously been
a period of improved military relations between the two U.S. allies became prob-
lematic. Only sporadic bilateral military contacts were held between Korea and
Japan, because of the Dokdo/Takeshima dispute and a combination of other is-
sues: the Japanese introduction of new textbooks that upset Koreans (Japan intro-
duces new textbooks every four years, and inevitably something raises Korean or
Chinese ire); Japan’s refusal to compensate “comfort women” (discussed below);
and visits to Yasukuni Shrine by Japan’s Prime Minister Koizumi during this time."
Seoul periodically took actions to remind Tokyo that it was prepared to use force
to defend Dokdo/Takeshima. For example, in February 2006 the ROK Air Force
chief of staff led a four-plane formation of F-15s and F-16s in a flyover of Dokdo/
Takeshima “as a symbolic gesture to inform Japan and the world that the Dokdo
islets belong to Korea.”"?

Differences over how to address the behavior of North Korea also continued to
plague the relationship. In July 2006, North Korea launched seven missiles into
the Sea of Japan. Japan was alarmed. It took prompt action, cutting off its ferry
service to North Korea, and began to publicly talk about considering preemptive
strikes against the North. South Korea essentially stood up for North Korea, criti-
cizing Japan for overreacting. South Korea’s unification minister asserted, “When it
comes to security threats, North Korea poses a microscopic one in the short term,

2" The Yasukuni Shrine is a Shinto shrine in Tokyo. It is dedicated to the soldiers and others who
died fighting on behalf of the Emperor of Japan. Currently, its Symbolic Registry of Divinities lists
the names of over 2,466,000 enshrined men and women whose lives were dedicated to the service
of Imperial Japan, particularly those killed in wartime. It also houses one of the few Japanese war
museums dedicated to World War II. The priesthood at the shrine has complete religious autonomy
to decide who may be enshrined and how. They believe that enshrinement is permanent and irre-
versible. According to Shinto beliefs, Yasukuni Shrine provides a pe